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Importance of 
Credible Ethics 
Oversight

The primary purpose of [judicial 
discipline] systems is not to 
punish judges but to maintain and 
restore public confidence in the 
integrity, independence, and 
impartiality of judges and the 
judicial system …

Handbook for Members of Judicial Conduct Commissions

(NCSC Center for Judicial Ethics)



Judicial 
Discipline is 
the Only Non-
Political 
Mechanism for 
Addressing 
Judicial 
Misconduct

Judicial 
Discipline Recall Impeachment

Contested 
Retention 
Elections

Unlike other paths to judicial removal, judicial 
discipline is confidential pending the 
announcement of public sanctions.  



Oversight 
Entities

Commissions
Discipline

Commission

Commissions

Performance

Nominating



Commission on 
Judicial 
Discipline
Created in Art. 
VI, Sec. 23(3)

4 Judicial 
Members

2 Attorney 
Members

4 Citizen 
Members

Appointed 
by Supreme 

Court
Appointed by Gov / Sen

Serving a maximum of two terms of four years each



Attorney 
Members

Judicial 
Members

Citizen 
Members

Hon. Rachel Fresquez

Hon. Sara Garrido 

Hon. Bonnie McLean 

Hon. David Prince

Elizabeth Espinosa Krupa

Mindy Sooter 

Jim Carpenter

Bruce A. Casias

Yolonda Lyons

Drucilla Pugh



Diversity of 
Commission

70% Female
75% of Judges Female
50% BIPOC
20% White Male



SCAO Judicial Diversity Outreach



COJD Staffing
Executive Director
Administrative Assistant, Attorney 
and Investigator pursuit



Discipline 
Commission’s
Constitutional
Mandate

Protect the public from improper conduct 
of judges

Preserve the integrity of the judicial 
process

Maintain public confidence in the judiciary
Create a greater awareness of proper 

judicial behavior
Provide for the fair and expeditious 

disposition of complaints of judicial 
misconduct/disabilities 

Colo. Rule Judicial Discipline (“RJD”) 1(b)



Screening Investigation Formal 
Proceedings Recommendation Final



Intake and Screening
(RFE)

Intake and Screening
• Governed by RJD 13
• Exec Dir or 

Commission may 
immediately dismiss 
if no reasonable 
basis



Complaint 
Investigation
• (Grand jury equivalent)

• Uses staff and investigator to locate and review 
evidence

Complaint Investigation
• Analogous to Grand Jury 

Role
• Governed by RJD 14
• Develop Factual Evidence
• May Use Investigators and 

Special Counsel
• Advances only if 

preponderance of evidence
std. met



Formal Proceedings

Formal Proceedings
• Trial Phase
• Special Counsel 

“prosecutes”
• Hearing conducted either by 

Commission itself or 
through special masters

• Standard of proof is clear 
and convincing



Recommendations for 
Public Sanction to 
Supreme Court

Recommendations
• Commission prepares and 

transmits recommendations 
to Supreme Court for 
discipline along with record 
of proceedings.

• Special Counsel may also 
make recommendations

• If used, special master 
recommendations included

• Proceedings confidential 
until recommendations filed



Supreme Court 
Proceedings
• Record of Commission proceedings filed along 

with recommendations

• Supreme Court’s discretion on proceedings, 
can conduct new factfinding

Supreme Ct Proceedings
• SC may conduct further 

proceedings and expand 
record, RJD 39

• SC may adopt, reject, 
modify, or remand 
Commission 
recommendations

• SC makes final decision, RJD 
40

• Decision published unless 
decide to keep confidential



Sanction 
Authority, RJD 
35 & 36

Supreme Court (Public)
Removal
Retirement
Suspension
Disability
Public Reprimand or 

Censure
Diversion or 

Deferred

Commission (Private)
Dismissal
Disability
Diversion Plan
Private 

Admonishment
Private Reprimand
Private Censure
Stipulation



Confidentiality

 Confidentiality is set by the Constitution, Art. VI, Sec. 
23(3)(g)

o The Disciplinary Commission’s examination of 
misconduct allegations is confidential unless and until 
it files recommendations with the Colorado Supreme 
Court.

o While individual investigations are confidential, the 
Disciplinary Commission can discuss how it operates 
and how its processes are working.  See, e.g., RJD 
6.5(h)

o RJD 6.5(d)(i) authorizes the Commission to make 
disclosures as needed to fulfill the Commission’s 
mandate.



Annual 
RFE 
Volume
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RFE's Filed

250 RFE’s projected for 2022 
from Jan-May totals
395 Active and Senior Judges

On average, 70 RFE’s Require  
Evidence Procurement



Public Discipline Cases

Judges Disciplined (6)1 Known Individual Recipients of Misconduct (14)2

Number Percent Number Percent

Male 3 50% 1 7%

Female 3 50% 13 93%

White 5 83% 11 (3) 78%

BIPOC 1 (4) 7% 3 12%

1 2014 to Present

2 Litigants, attorneys, other groups affected cannot be quantified and are excluded, only a person that was the 
individual target of the misconduct is included.

3 Listed as white if race/ethnicity not known.
4 Discipline process was after Judge had already resigned facing criminal proceedings.



Types of 
Conduct 
Resulting in 
Public 
Discipline

Behavior Abusive of Others, Usually 
Discriminatory—four cases

Criminal Proceedings/Convictions—three 
cases

Felony is mandatory removal, RJD 36.5

Multiple Incidents—all but one case
Aggravating components in single 

incident case



Wanted to get out of the division

Uncomfortable

Afraid of retaliation

Afraid would get fired if told administration about this

Made [me] feel nauseated and scared

Felt angry

Not want to tell anyone just wait for a 
transfer

Did not want to report to administration

Judge might retaliate and felt job was on the line

Scared to death might get fired, then angry
Sweating, nervous, terrified, wanted to get out

Tears

Terrified

A stab through my 
heart each time

Appalled

Had to put up with it, could 
not hurt my clients

Can’t risk angering him, 
clients in precarious positions

Threatened

Shocked

Uncomfortable appearing in 
front of him



While Colorado’s 
challenges are 
unique, they are 
not unusual nor 
are they as 
serious as other 
jurisdictions



Impediments 
and Recommendations 

*under current structure



Intake and 
Screening Phase

 2010 Disclosure and File Access Agreement

 Compliance and Enforcement Issues

 SB 22-201 Codified Duty to Document and 
Disclose

 No Enforcement Mechanism Yet
 Examples

 Need conflict free mechanism



Complaint 
Investigation
Phase

 Resourcing Investigations
 Conflicted Funding and Loaned Personnel
 SB 22-201 Addressed Funding and Personnel

 Access to Information
 SB 22-201 Duty to Document and Disclose
 Subpoena Authority (Rule 22)

 Need to be Codified, Confirm at All Phases
 Need Conflict Free Dispute Resolution Mechanism (See

Rules 4(e), 18.5(b))



Formal 
Proceedings 
Phase

 Rulemaking

 Challenges experienced

 Place with Discipline Commission, Public Process

 Colorado Performance Commissions hold this 
authority, C.R.S. 13-5.5-106 

 20 other states assign to discipline commission

 Decision-Maker Disqualification Standards

 Who are Decision Makers in Judicial Discipline?

 Current rules patchwork of ambiguity, inconsistency, and 
uncertainty

 Recommend Codify simple, straightforward and uniform 
disqualification standard, Code Rule 2.11

 Legislative authority to do so



Formal 
Proceedings 
Phase

 Special Masters

 Ad hoc selection and appointment now

 Recommend establishing a pool of potential masters

 Gain subject matter expertise

 Gain institutional knowledge with standards

 Insulate process from influence

 Commission Member Terms

 Four-year terms now

 Longer terms provide greater subject matter expertise 
and institutional experience

 Longer terms insulate from influence

 District Court Judge term is four years, Appellate Court 
Judge Term is ten years



Final Decision 
Phase

 Final Decision-Maker Conflicts
 Decisional Conflicts, Code Rules 2.9, 2.11
 Administrative/Corporate Role Conflicts, Rules 2.9, 2.11

 Model Options
 Illinois, standing conflict free, multi-perspective final 

decision-making entity
 Pennsylvania, pro tem supreme court
 New York variation, recommendation of Commission is 

final unless overturned by quorum of conflict free 
members of highest court



Overall

 Transparency
 Initial evaluations and dismissals confidential in 

nearly every state (Arizona has unique approach)
 Dividing line is whether full confidentiality ends 

before or after the “trial” (formal proceedings)
 Recall, trial can only occur after charges already 

established by preponderance of evidence
 35 states make fact-finding hearing public
 15 states keep fact-finding hearing confidential
 Colorado is one of the 15 states
 Many policy pros and cons as to any line for 

confidentiality



Questions??
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